
1

FILED
March 27, 1996

Cecil Crowson, Jr.
Appellate Court Clerk

I N THE COURT OF APPEALS OF TENNESSEE

DAVI D BROCK,  ANGEL BURRAGE,       )  C/ A NO.  03A01- 9509- CV- 00297
TRESA COOPER,  SHARON CRAWFORD,    )  HAMI LTON COUNTY CI RCUI T COURT
KAREN CLARK HI CKMAN,  CAROLYN     )
HI NES,  LAJ UANA J ONES,             )
W.  RUTH OBEN,  MARY OLDAKER,       )  
AND MARTHA SMI TH,                 )
                                 )

Pl a i nt i f f s - Appe l l a nt s ,  )  
   )
   )

v .    )  HONORABLE WI LLI AM L.  BROWN,
   )  J UDGE
   )
   )
   )

PROVI DENT LI FE AND ACCI DENT      )   
I NSURANCE COMPANY,  PATTY CROCKER, )
NAOMI  SMI THERMAN,  AND DONNA    )
WI LCOX,    )

   )
De f e nda nt s - Appe l l e e s .   )  AFFI RMED AND REMANDED

LYNN PERRY,  Cl e ve l a nd,  f or  Appe l l a nt s

CHRI STOPHER H.  STEGER a nd KAREN M.  SMI TH of  MI LLER & MARTI N,
Cha t t a nooga ,  f or  Appe l l e e s   

O P I  N I  O N

  Sus a no,  J .



2

I n t he  j oi nt  c ompl a i nt  f i l e d i n t hi s  a c t i on,  e a c h of

t he  t e n pl a i nt i f f s  a s s e r t e d a n i ndi vi dua l  c a us e  of  a c t i on a ga i ns t

t he i r  f or me r  e mpl oye r ,  Pr ovi de nt  Li f e  a nd Ac c i de nt  I ns ur a nc e

Compa ny ( Pr ovi de nt ) ,  a nd t hr e e  of  t he  c ompa ny’ s  s upe r vi s or s .  

Ea c h of  t he  pl a i nt i f f s  r e l i e d upon s i mi l a r  f a c t s  i n  c ha r gi ng t ha t

Pr ovi de nt  ha d br e a c he d a n e mpl oyme nt  c ont r a c t ,  ha d br e a c he d i t s

i mpl i e d c ove na nt  of  good f a i t h  a nd f a i r  de a l i ng,  a nd ha d be e n

gui l t y  of  t he  t or t  of  ne gl i ge nt  mi s r e pr e s e nt a t i on.   The

i ndi vi dua l  de f e nda nt s  we r e  s ue d f or  a c t i ons  on t he i r  pa r t  t ha t

f or me d a  pa r t  of  t he  ba s i s  f or  t he  s ui t  a ga i ns t  Pr ovi de nt .   The

t r i a l  c our t  gr a nt e d Pr ovi de nt ’ s  mot i on f or  s umma r y j udgme nt  a s  t o

e a c h c l a i m.   The  pl a i nt i f f s  a ppe a l ,  r a i s i ng t he  f ol l owi ng

que s t i ons  a s  t a ke n f r om t he i r  j oi nt  br i e f :

1 .  Di d t he  t r i a l  c our t  e r r  i n  hol di ng t ha t
t he r e  wa s  no ge nui ne  i s s ue  of  ma t e r i a l  f a c t
r e ga r di ng whe t he r  t he r e  wa s  a  wr i t t e n
e mpl oyme nt  c ont r a c t  f or  a  de f i ni t e  t e r m?

2.  Di d t he  t r i a l  c our t  e r r  i n  hol di ng t ha t
t he  c ont r a c t  wa s  not  a  wr i t i ng a s
c ont e mpl a t e d by t he  St a t ut e  of  Fr a uds ,  T. C. A.
§ 29- 2- 101( 5) ?

3.  Di d t he  t r i a l  c our t  e r r  i n  hol di ng t ha t
t he r e  wa s  no c a us e  of  a c t i on f or  ne gl i ge nt
mi s r e pr e s e nt a t i on unde r  t he  f a c t s  of  t hi s
c a s e  a nd t he  l a w of  Te nne s s e e ?

4.   Di d t he  t r i a l  c our t  e r r  i n  hol di ng t ha t
t he r e  i s  no c a us e  of  a c t i on f or  br e a c h of  a n
i mpl i e d c ove na nt  of  good f a i t h  a nd f a i r
de a l i ng unde r  t he  f a c t s  of  t hi s  c a s e  a nd t he
l a w of  Te nne s s e e ?

We  a f f i r m.



3

I

I n t he  l a t t e r  pa r t  of  1992,  Pr ovi de nt  a s s i gne d t he

pl a i nt i f f s  t o  wor k i n  va r i ous  pos i t i ons  i n  wha t  wa s  r e f e r r e d t o

a s  t he  c ompa ny’ s  Me di c a r e  Li t i ga t i on Uni t  ( Uni t ) .   Pr ovi de nt

e s t a bl i s he d t he  Uni t  t o pe r f or m t a s ks  di r e c t l y r e l a t e d t o

Me di c a r e  l i t i ga t i on be t we e n Pr ovi de nt  a nd t he  f e de r a l  gove r nme nt .

Ea c h of  t he  pl a i nt i f f s  wa s  a n e mpl oye e  of  Pr ovi de nt

pr i or  t o  t he  c r e a t i on of  t he  Uni t .   I n  1991,  t he  pl a i nt i f f s ,  s a ve

one ,  s i gne d a  doc ume nt  e nt i t l e d “ Cor por a t e  Et hi c s  Pol i c y”  t ha t

pr ovi de d,  i n  pa r t ,  a s  f ol l ows :

My da t e d s i gna t ur e  be l ow me a ns  t ha t  I  ha ve
r e c e i ve d a nd r e a d Pr ovi de nt ’ s  Cor por a t e
Et hi c s  Pol i c y Ma nua l ,  a nd t ha t  I  unde r s t a nd 
I  a m r e qui r e d t o  c ompl y wi t h bot h t he  l e t t e r
a nd t he  s pi r i t  of  t he  pol i c i e s  i n  t he  ma nua l
a s  i t  i s  pr e s e nt e d a nd a s  i t  ma y be  a me nde d
f r om t i me  t o t i me  .  .  .  I  a c knowl e dge  t ha t
ne i t he r  my s i gna t ur e  be l ow nor  my c ompl i a nc e
wi t h t he s e  pol i c i e s  c r e a t e s  or  i mpl i e s  a n
e mpl oyme nt  c ont r a c t .   I  unde r s t a nd t ha t
e mpl oyme nt  r e l a t i ons hi ps  wi t h Pr ovi de nt
r e ma i n on a n a t  wi l l  ba s i s .

The  pl a i nt i f f  Ka r e n Cl a r k Hi c kma n di d not  s i gn t hi s  doc ume nt ;

but ,  a l ong wi t h f our  of  t he  ot he r  pl a i nt i f f s ,  s he  di d s i gn a

Pr ovi de nt  e mpl oyme nt  a ppl i c a t i on c ont a i ni ng t he  f ol l owi ng

l a ngua ge :
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Pr ovi de nt  ma ke s  no r e pr e s e nt a t i on t ha t
e mpl oyme nt  wi t h t he  Compa ny i s  f or  a ny
s pe c i f i e d t e r m of  ye a r s .   Whi l e  Pr ovi de nt ’ s
pa s t  r e c or d c a n be  i l l us t r a t e d by a  l ong-
s t a ndi ng t r a di t i on of  j ob s e c ur i t y  a nd
l oya l t y  t o  s a t i s f a c t or y e mpl oye e s ,  Pr ovi de nt
r e s e r ve s  t he  r i ght  t o  t e r mi na t e  e mpl oye e s  f or
t he  Compa ny’ s  be s t  i nt e r e s t ,  f or
uns a t i s f a c t or y j ob pe r f or ma nc e ,  f or
uns a t i s f a c t or y a t t e nda nc e ,  f or  vi ol a t i on of
Compa ny r ul e s  a nd pol i c i e s ,  be c a us e  a n
i ndi vi dua l ’ s  s e r vi c e s  be c ome  e xc e s s  t o  t he
Compa ny’ s  s t a f f i ng ne e ds ,  or  a t  t he  s ol e
di s c r e t i on of  Pr ovi de nt .

Pr ovi de nt  c l a i ms  t ha t  i t  a t t e mpt e d t o s t a f f  t he  Uni t

wi t h e mpl oye e s  who we r e  c ons i de r e d t o  be  “ a t  r i s k”  or  “ e xc e s s , ”

me a ni ng t ha t  t he y “ we r e  on not i c e  t ha t  t he i r  j obs  we r e  be i ng

e l i mi na t e d or  f or  whom t he r e  wa s  a  s i gni f i c a nt  r i s k of

t e r mi na t i on. ”   The  pl a i nt i f f s  di s put e  t he  c ompa ny’ s  c ont e nt i on,

c l a i mi ng t ha t  t he y we r e  not  a dvi s e d t he y we r e  “ a t  r i s k”  wi t h

r e s pe c t  t o  c ont i nue d e mpl oyme nt  wi t h Pr ovi de nt .   Whe t he r  t he y

we r e  or  not  i s  not  ma t e r i a l  t o  a  r e s ol ut i on of  t he  i s s ue s  i n  t hi s

c a s e .

The  pl a i nt i f f s  e a c h f i l e d a n a f f i da vi t  s t a t i ng a s

f ol l ows :

Dur i ng my i nt e r vi e w f or  e mpl oyme nt  wi t h t he
Me di c a r e  Li t i ga t i on Uni t ,  I  wa s  t ol d t he  j ob
woul d l a s t  be t we e n 2 ½ t o 3 ye a r s .   I  wa s
ne ve r  t ol d “ or  a s  l ong a s  t he  Me di c a r e
Li t i ga t i on l a s t e d” ,  nor  wa s  t he r e  a ny
r e f e r e nc e  i n  my j ob c onf i r ma t i on a s  t o  my
e mpl oyme nt  l a s t i ng onl y a s  l ong a s  t he
Me di c a r e  Li t i ga t i on l a s t s .  

I t  wa s  ne ve r  s t a t e d t o  me  i n  a ny i nt e r vi e w 
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 t ha t  t he  pos i t i on f or  whi c h I  wa s  t o  be  hi r e d
wa s  “ t e mpor a r y”  i n  na t ur e .   I  wa s  c l e a r l y
t ol d t he  j ob woul d l a s t  be t we e n 2 ½ t o 3
ye a r s .

As  e a c h pl a i nt i f f  wa s  hi r e d t o  wor k i n  t he  Uni t ,  t ha t  pe r s on

r e c e i ve d a  me mor a ndum l a be l e d “ j ob of f e r  c onf i r ma t i on. ”   The s e

we r e  i de nt i c a l  i n  a l l  r e s pe c t s  e xc e pt  f or  na me ,  da t e  a nd

pos i t i on.   Ea c h pr ovi de d a s  f ol l ows :

We  a r e  e xc i t e d a bout  your  de c i s i on t o  a c c e pt
t he  [ t i t l e ]  pos i t i on i n t he  Me di c a r e
Li t i ga t i on Cl a i ms  Of f i c e .   Si nc e  you wi l l  be
c omi ng on boa r d wi t h us  e f f e c t i ve  [ da t e ] ,
t he r e  a r e  s e ve r a l  i t e ms  of  i mpor t a nt
i nf or ma t i on t ha t  I  woul d l i ke  t o r e i t e r a t e :

( 1) Thi s  pr oj e c t  a s s i gnme nt  pe r i od i s
be t we e n      2  ½ t o 3 ye a r s .

( 2) Due  t o t he  s e ns i t i vi t y of  t he
a s s i gnme nt       f or  Me di c a r e
Li t i ga t i ons  Uni t ,  you wi l l      
not  be  e l i gi bl e  f or  j ob pos t i ng f or
1 ½ ye a r s .  

( 3) Cons i s t e nt  wi t h a l l  of  our  Compa ny
j ob      of f e r s ,  t h i s  i s  not  a
c ont r a c t ua l       a gr e e me nt  f or
gua r a nt e e i ng f ut ur e      
e mpl oyme nt .

( 4) The  of f i c e  wi l l  be  l oc a t e d i n
Cha t t a nooga       a nd wi l l  be
c ons i de r e d a  f i e l d  of f i c e .

We  t r us t  t ha t  t hi s  j ob of f e r  i nf or ma t i on f or
t he  Me di c a r e  Li t i ga t i on Cl a i ms  of f i c e ,
c l a r i f i e s  or  c onf i r ms  wha t  ha s  be e n
pr e vi ous l y di s c us s e d wi t h you a t  s ome  poi nt
dur i ng t he  s e l e c t i on pr oc e s s .   I f  you ha ve
a ddi t i ona l  que s t i ons ,  pl e a s e  f e e l  f r e e  t o
c ont a c t  me  or  Sa hi r a  Sor r e l l s  a t  e xt e ns i on
8959.
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Aga i n,  we ’ r e  e xc i t e d a bout  your  de c i s i on a nd
l ook f or wa r d t o  you j oi ni ng t he  Me di c a r e
Li t i ga t i on Cl a i ms  t e a m!

The  Me di c a r e  l i t i ga t i on a ppa r e nt l y  wa s  c onc l ude d s oone r

t ha n a nt i c i pa t e d.   A s e t t l e me nt  wa s  r e a c he d wi t h t he  f e de r a l

gove r nme nt  a ppr oxi ma t e l y one  ye a r  a f t e r  t he  Uni t  wa s  c r e a t e d.  

Af t e r  t he  l i t i ga t i on wa s  s e t t l e d,  t he  Uni t  wa s  di s ba nde d a nd t he

pl a i nt i f f s  we r e  di s c ha r ge d.   The  dur a t i on of  t he i r  e mpl oyme nt

r a nge d f r om 7 mont hs ,  25 da ys  t o  10 mont hs ,  11 da ys .

The  pl a i nt i f f s  c l a i m t he y we r e  c ont r a c t ua l l y  gua r a nt e e d

e mpl oyme nt  f or  a  pe r i od of  2  ½ t o 3 ye a r s ,  a nd t ha t  Pr ovi de nt

ma de  a  ne gl i ge nt  mi s r e pr e s e nt a t i on whe n i t  t o l d  e a c h of  t he m t ha t

t he i r  j obs  wi t h t he  Uni t  woul d l a s t  t ha t  l ong.   Pr ovi de nt  de ni e s

ma ki ng a  c ont r a c t ua l  gua r a nt e e  of  e mpl oyme nt  f or  a  s pe c i f i c  t e r m,

a nd c ont e nds  t ha t  i t  e xpr e s s l y i nf or me d e a c h of  t he  pl a i nt i f f s

t ha t  “ t he  j ob woul d l a s t  be t we e n t wo a nd one - ha l f  t o  t hr e e  ye a r s ,

or  a s  l ong a s  t he  Me di c a r e  Li t i ga t i on l a s t e d. ”

The  t r i a l  c our t  f ound t ha t  t he  pl a i nt i f f s ’  e mpl oyme nt

s t a t us  r e ma i ne d “ a t - wi l l ”  t hr oughout  t he  c our s e  of  t he i r

e mpl oyme nt  wi t h Pr ovi de nt ,  a nd t ha t  t he  undi s put e d ma t e r i a l  f a c t s

di d not  ma ke  out  a  c l a i m f or  br e a c h of  a  c ove na nt  of  good f a i t h

a nd f a i r  de a l i ng or  f or  ne gl i ge nt  mi s r e pr e s e nt a t i on,  a s  a  ma t t e r

of  l a w.   The  t r i a l  c our t  f ur t he r  f ound t ha t  “ [ a ] ny c ont r a c t  of

e mpl oyme nt  or  a gr e e me nt  t ha t  e xi s t e d be t we e n t he  pl a i nt i f f s  a nd
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Pr ovi de nt  wa s  a n or a l  c ont r a c t , ”  a nd c ons e que nt l y  t ha t  i t  “ i s

une nf or c e a bl e  unde r  t he  St a t ut e  of  Fr a uds . ”

I I

Our  s t a nda r d of  r e vi e w i n a  s umma r y j udgme nt  c a s e  i s

we l l - de f i ne d.   I n  de c i di ng whe t he r  a  gr a nt  of  s umma r y j udgme nt  i s

a ppr opr i a t e ,  we  mus t  de t e r mi ne  “ i f  t he  pl e a di ngs ,  de pos i t i ons ,

a ns we r s  t o  i nt e r r oga t or i e s ,  a nd a dmi s s i ons  on f i l e ,  t oge t he r  wi t h

t he  a f f i da vi t s ,  i f  a ny,  s how t ha t  t he r e  i s  no ge nui ne  i s s ue  a s  t o

a ny ma t e r i a l  f a c t  a nd t ha t  t he  movi ng pa r t y i s  e nt i t l e d t o a

j udgme nt  a s  a  ma t t e r  of  l a w. ”   Te nn.  R.  Ci v.  P.  56. 03.   We  t a ke

t he  s t r onge s t  l e gi t i ma t e  vi e w of  t he  e vi de nc e  i n  f a vor  of  t he

nonmovi ng pa r t y ,  a l l ow a l l  r e a s ona bl e  i nf e r e nc e s  f r om t ha t

e vi de nc e  i n  i t s  f a vor ,  a nd di s c a r d a l l  c ount e r va i l i ng e vi de nc e .  

Se e  By r d v .  Hal l ,  847 S. W. 2d 208,  210- 11 ( Te nn.  1993) .   I f ,  a f t e r

a ppl yi ng t hi s  s t a nda r d,  we  f i nd t ha t  t he r e  a r e  no ge nui ne  i s s ue s

of  ma t e r i a l  f a c t  a nd t ha t  t he  movi ng pa r t y i s  e nt i t l e d t o a

j udgme nt  a s  a  ma t t e r  of  l a w,  we  mus t  a f f i r m t he  gr a nt  of  s umma r y

j udgme nt .   

I I I

Te nne s s e e  r e c ogni z e s  a nd f ol l ows  t he  “ a t - wi l l ”

e mpl oyme nt  doc t r i ne ,  me a ni ng t ha t  i n  t he  a bs e nc e  of  a  c l e a r

c ont r a c t ua l  a gr e e me nt  t o  t he  c ont r a r y,  e i t he r  pa r t y  ha s  t he

c onc omi t a nt  r i ght  t o  t e r mi na t e  t he  e mpl oyme nt  r e l a t i ons hi p a t  a ny
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t i me ,  wi t h or  wi t hout  c a us e .   Be nne t t  v .  St e i ne r - Li f f  I r on &

Me t al  Co. ,  826 S. W. 2d 119,  121 ( Te nn.  1992) .   Pr i or  t o  t he

c r e a t i on of  t he  Uni t ,  p l a i nt i f f s  we r e  c l e a r l y e mpl oye e s - a t - wi l l ,

a nd,  a s  e vi de nc e d by t he  doc ume nt s  t he y s i gne d i n  1991,  t he y we r e

we l l  a wa r e  of  t he i r  a t - wi l l  s t a t us .   Thi s  obs e r va t i on doe s  not

e nd our  i nqui r y,  howe ve r ,  be c a us e  Pr ovi de nt  a nd t he  pl a i nt i f f s

c oul d ha ve  l a t e r  modi f i e d t he i r  a gr e e me nt  dur i ng t he  c our s e  of

ne got i a t i ons  r e ga r di ng e mpl oyme nt  wi t h t he  Uni t ,  s o  a s  t o  pr ovi de

f or  a  de f i ni t e  a nd gua r a nt e e d t e r m of  e mpl oyme nt .   Se e  Dav i s  v .

Conne c t i c ut  Ge n.  Li f e  I ns .  Co. ,  743 F. Supp.  1273,  1278 ( M. D. Te nn.

1990)  ( “ t he  non- e xi s t e nc e  of  a  de f i ni t e  t e r m of  e mpl oyme nt  a t  t he

out s e t  of  e mpl oyme nt  doe s  not  pr e c l ude  t he  modi f i c a t i on of  t he

e mpl oyme nt  c ont r a c t  t o  pr ovi de  f or  a  de f i ni t e  t e r m.  .  . ” ) ;  She l by

v .  De l t a  Ai r  Li ne s ,  I nc ,  842 F. Supp.  999,  1006 ( M. D. Te nn.  1993) .

Pl a i nt i f f s  c ont e nd t ha t  s uc h a  modi f i c a t i on oc c ur r e d i n

t hi s  c a s e .   The  pl a i nt i f f s  ma ke  t wo a r gume nt s  i n  s uppor t  of  t he i r

c ont e nt i on.   Fi r s t ,  t he y a r gue  t ha t  t he  me mor a ndum e nt i t l e d “ j ob

of f e r  c onf i r ma t i on”  t ha t  Pr ovi de nt  s e nt  e a c h of  t he m c ons t i t ut e d

a  wr i t t e n c ont r a c t  f or  a  de f i ni t e  t e r m of  e mpl oyme nt  f or  2½ t o 3

ye a r s .   Al t e r na t i ve l y,  t he y a r gue  i f  t he  me mor a ndum i s  de e me d

i ns uf f i c i e nt  t o  c r e a t e  a n e xpr e s s  wr i t t e n c ont r a c t ,  t ha t  t he y a nd

Pr ovi de nt  or a l l y  c ont r a c t e d f or  s uc h a  gua r a nt e e d t e r m.   I n  t ha t

i ns t a nc e ,  t he y c ont e nd t he  me mor a ndum i s  s uf f i c i e nt  t o  s a t i s f y

t he  “ wr i t i ng”  r e qui r e me nt  of  t he  St a t ut e  of  Fr a uds ,  whi c h

pr ovi de s  t ha t  no a c t i on s ha l l  be  br ought  upon a  c ont r a c t  not  t o

be  pe r f or me d wi t hi n one  ye a r ,  “ unl e s s  t he  [ c ont r a c t ] ,  upon whi c h
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s uc h a c t i on s ha l l  be  br ought ,  or  s ome  me mor a ndum or  not e  t he r e of ,

s ha l l  be  i n  wr i t i ng.  .  . ”   T. C. A.  §  29- 2- 101( 5) .   

Re ga r di ng t he  c l a i m of  a  wr i t t e n c ont r a c t ,  t h i s  c our t

r e c e nt l y  c ons i de r e d a  s i mi l a r  c ont e nt i on i n  t he  c a s e  o f  Loe f f l e r

v .  Kj e l l gr e n,  884 S. W. 2d 463 ( Te nn. App.  1994) ,  whe r e i n t he

f ol l owi ng i s  f ound:

.  .  .  t he r e  i s  a  pr e s umpt i on i n  Te nne s s e e
t ha t  e mpl oyme nt  i s  t e r mi na bl e  a t  wi l l .   Bat e s
v .  Ji m Rul e  Che v r ol e t ,  I nc . ,  No.  16 ,  1990 WL
51295,  a t  *10 n. 4 ( Te nn. App.  26 Apr i l  1990)
( c i t i ng Combs  v .  St andar d Oi l  Co. ,  166 Te nn.
88,  59 S. W. 2d 525 ( 1933) ) .   One  Te nne s s e e
f e de r a l  di s t r i c t  c our t  ha s  e s pous e d t ha t  i n
or de r  t o  ove r c ome  t hi s  pr e s umpt i on,  t he
e mpl oy e r  mus t  us e  s pe c i f i c  l anguage  whi c h
guar ant e e s  e mpl oy me nt  f or  a  de f i ni t e  t i me .  
Dav i s  v .  Conne c t i c ut  Ge n.  Li f e  I ns .  Co. ,  743
F. Supp.  1273,  1280 ( M. D. Te nn.  1990) .      

I d.  a t  468.   ( Empha s i s  a dde d) .   Al s o r e l e va nt  t o  t he  pr e s e nt

a na l ys i s  a r e  t he  ge ne r a l  pr i nc i pl e s  of  c ont r a c t  l a w s e t  f or t h  i n

t he  c a s e  o f  Jame s t owne  on Si gnal ,  I nc .  v .  Fi r s t  Fe de r al  Sav .  &

Loan As s ’ n. ,  807 S. W. 2d 559,  564 ( Te nn. App.  1990) :

I t  i s  we l l  e s t a bl i s he d i n t hi s  j ur i s di c t i on
t ha t  a  c ont r a c t  c a n be  e xpr e s s e d,  i mpl i e d,
wr i t t e n,  or  or a l ,  but  a n e nf or c e a bl e  c ont r a c t
mus t ,  a mong ot he r  e l e me nt s ,  r e s ul t  f r om a
me e t i ng of  t he  mi nds  a nd mus t  be  s uf f i c i e nt l y
de f i ni t e  t o  be  e nf or c e d.  .  . The  c ont e mpl a t e d
mut ua l  a s s e nt  a nd me e t i ng of  t he  mi nds  c a nnot
be  a c c ompl i s he d by t he  uni l a t e r a l  a c t i on of
one  pa r t y ,  nor  c a n i t  be  a c c ompl i s he d by a n
a mbi guous  c our s e  of  de a l i ng be t we e n t he  t wo
pa r t i e s  f r om whi c h di f f e r i ng i nf e r e nc e s
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r e ga r di ng c ont i nua t i on or  modi f i c a t i on of  t he
or i gi na l  c ont r a c t  mi ght  r e a s ona bl y be  dr a wn.   

I d.  a t  564 ( c i t a t i ons  omi t t e d) .

The  pl a i nt i f f s ’  c ont e nt i on t ha t  t he  “ j ob of f e r

c onf i r ma t i on”  me mor a ndum c ons t i t ut e d a n e xpr e s s  wr i t t e n c ont r a c t

f or  a  s pe c i f i c  dur a t i on mus t  be  r e j e c t e d f or  a t  l e a s t  t hr e e

r e a s ons .   Fi r s t ,  t he r e  i s  no “ s pe c i f i c  l a ngua ge  whi c h gua r a nt e e s

e mpl oyme nt ”  a s  r e qui r e d by t he  c our t  i n  Loe f f l e r  t o  r e move  a n

e mpl oyme nt  r e l a t i ons hi p f r om a n a t - wi l l  s t a t us .   The  me mor a ndum

s t a t e s  onl y t ha t  “ [ t ] hi s  pr oj e c t  as s i gnme nt  pe r i od i s  be t we e n 2 ½

t o 3 ye a r s . ”  ( e mpha s i s  a dde d) .   We  do not  t hi nk t hi s  s t a t e me nt

c a n be  “ boot s t r a ppe d”  i nt o a n e nf or c e a bl e  pr omi s e  t ha t  t he

pl a i nt i f f s ’  e mpl oy me nt  i s  gua r a nt e e d f or  t ha t  l ong.   Se c ond,  t he

me mor a ndum e xpr e s s l y s t a t e s  t he  f ol l owi ng:  “ [ c ] ons i s t e nt  wi t h a l l

of  our  Compa ny j ob of f e r s ,  t hi s  i s  not  a  c ont r ac t ual  agr e e me nt

f or  guar ant e e i ng f ut ur e  e mpl oy me nt . ”  ( Empha s i s  a dde d) .   I t  woul d

be  i nc ongr uous  t o  f i nd a  c ont r a c t  be t we e n t he  pa r t i e s

gua r a nt e e i ng e mpl oyme nt  i n  t he  f a c e  of  s uc h a n une qui voc a l

a s s e r t i on t o t he  c ont r a r y i n t he  doc ume nt  i t s e l f .   Fi na l l y,  t he

doc ume nt  di d not  s t a t e  a  de f i ni t e  t e r m.   The  j ob wa s  f or  a  pe r i od

“ be t we e n  2  ½ t o 3 ye a r s . ”   ( Empha s i s  a dde d) .   The  me mor a ndum i s

i ns uf f i c i e nt  a s  a  ma t t e r  of  l a w t o c r e a t e  a n e xpr e s s  c ont r a c t  of

t he  na t ur e  ur ge d by t he  pl a i nt i f f s .
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The  a r gume nt  t ha t  t he  pa r t i e s  or a l l y  c ont r a c t e d f or  a

s pe c i f i c  t e r m of  2½ t o 3 ye a r s  mus t  f a i l  f or  s i mi l a r  r e a s ons .   We

e xa mi ne  t he  a f f i da vi t s  of  t he  pl a i nt i f f s  i n  or de r  t o  de t e r mi ne

whe t he r  t he i r  s t a t e me nt s ,  a c c e pt e d by us  a s  t r ue ,  a r e  s uf f i c i e nt

t o  e s t a bl i s h t he  e xi s t e nc e  of  a n or a l  c ont r a c t  of  e mpl oyme nt  f or

a  s pe c i f i c  t e r m.   The  t wo pa r a gr a phs  i n  e a c h of  t he  a f f i da vi t s

t ha t  a r e  r e l e va nt  t o  t hi s  i nqui r y r e a d a s  f ol l ows :

Dur i ng my i nt e r vi e w f or  e mpl oyme nt  wi t h t he
Me di c a r e  Li t i ga t i on Uni t ,  I  wa s  t ol d t he  j ob
woul d l as t  be t we e n 2 ½ t o 3 ye a r s .   I  wa s
ne ve r  t ol d “ or  a s  l ong a s  t he  Me di c a r e
Li t i ga t i on l a s t e d” ,  nor  wa s  t he r e  a ny
r e f e r e nc e  i n  my j ob c onf i r ma t i on a s  t o  my
e mpl oyme nt  l a s t i ng onl y a s  l ong a s  t he
Me di c a r e  Li t i ga t i on l a s t s .  

I t  wa s  ne ve r  s t a t e d t o  me  i n  a ny i nt e r vi e w
t ha t  t he  pos i t i on f or  whi c h I  wa s  t o  be  hi r e d
wa s  “ t e mpor a r y”  i n  na t ur e .   I  wa s  c l e a r l y
t ol d t he  j ob woul d l as t  be t we e n 2 ½ t o 3
ye a r s .

( Empha s i s  a dde d) .   Eve n a c c e pt i ng t he s e  s t a t e me nt s  a s  t r ue ,  a s  we

mus t  unde r  our  s umma r y j udgme nt  s t a nda r d of  r e vi e w,  we  f i nd t he y

a r e  i ns uf f i c i e nt  a s  a  ma t t e r  of  l a w t o de mons t r a t e  a n e nf or c e a bl e

or a l  c ont r a c t  f or  a  s pe c i f i c  t e r m of  e mpl oyme nt .   Thi s  pr oof

s hows  onl y t ha t  Pr ovi de nt  ga ve  t he  pl a i nt i f f s  a n e s t i ma t e  of  how

l ong i t  a nt i c i pa t e d  t he  Me di c a r e  l i t i ga t i on woul d l a s t .   The

pl a i nt i f f s  ha ve  pr e s e nt e d no e vi de nc e  s ugge s t i ng t ha t  Pr ovi de nt

gua r a nt e e d t he i r  e mpl oy me nt  woul d l a s t  a ny de f i ni t e  dur a t i on.  

Thi s  i s  f ur t he r  s uppor t e d by t he  i nde f i ni t e  na t ur e  of  t he  2 ½ t o

3 ye a r  pe r i od.   Our  hol di ng on t hi s  ma t t e r  r e nde r s  moot  t he
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que s t i on of  t he  a ppl i c a t i on of  t he  St a t ut e  of  Fr a uds  t o  t hi s

c a s e .

I V

We  ne xt  a ddr e s s  t he  pl a i nt i f f s ’  c ont e nt i on t ha t

Pr ovi de nt  wa s  gui l t y  of  ne gl i ge nt  mi s r e pr e s e nt a t i on by ne gl e c t i ng

t o i nf or m t he m t ha t  t he i r  pos i t i ons  wi t h t he  Uni t  woul d l a s t  onl y

a s  l ong a s  t he  Me di c a r e  l i t i ga t i on l a s t e d.   As  a  ge ne r a l  r ul e ,  

a  pa r t y  ma y be  he l d l i a bl e  f or  da ma ge s  c a us e d
by hi s  f a i l ur e  t o di s c l os e  ma t e r i a l  f a c t s  t o
t he  s a me  e xt e nt  t ha t  a  pa r t y  ma y be  l i a bl e
f or  da ma ge s  c a us e d by f r a udul e nt  or  ne gl i ge nt
mi s r e pr e s e nt a t i ons .

Mac on Count y  Li v e s t oc k Mar ke t ,  I nc .  v .  Ke nt uc ky  St at e  Bank,  I nc . ,

724 S. W. 2d 343,  349 ( Te nn. App.  1986) ,  Gr ay  v .  Boy l e  I nv e s t me nt

Co. ,  803 S. W. 2d 678,  683 ( Te nn. App.  1990) .   Li a bi l i t y  f or

nondi s c l os ur e  a r i s e s  onl y whe r e  t he  pe r s on s ought  t o  be  he l d

r e s pons i bl e  ha s  a  dut y t o  di s c l os e  t he  ma t e r i a l  f a c t s  a t  i s s ue .  

Mac on Count y ,  724 S. W. 2d a t  349.   

Ac c e pt i ng a l l  of  pl a i nt i f f s ’  pr oof  on t hi s  ma t t e r  a s

t r ue ,  we  do not  t hi nk i t  c a n be  f a i r l y  s a i d t ha t  Pr ovi de nt  i n  a ny

wa y c onc e a l e d t he  f a c t  t ha t  t he  pl a i nt i f f s ’  pos i t i ons  wi t h t he

Uni t  we r e  “ t e mpor a r y”  i n  t ha t  t he y we r e  t i e d i n  dur a t i on t o  t he

Me di c a r e  l i t i ga t i on i t s e l f .   Ea c h pl a i nt i f f  kne w t ha t  he  or  s he

wa s  be i ng hi r e d f or  a  pos i t i on i n  a  uni t  t ha t  wa s  di r e c t l y
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r e l a t e d t o l i t i ga t i on.   The  f a c t  t ha t  Pr ovi de nt  ga ve  t he

pl a i nt i f f s  a n e s t i ma t e  of  t he  Uni t ’ s  “ l i f e ”  unde r s c or e s  t he  f a c t

t ha t  i t s  dur a t i on wa s  unc l e a r  a nd unde t e r mi na bl e .   How l ong

l i t i ga t i on wi l l  l a s t  i s  a l wa ys  a  ma t t e r  of  c onj e c t ur e .  

Fur t he r mor e ,  i t  i s  i mpl i c i t  i n a ny pos i t i on r e l a t e d s ol e l y t o

s pe c i f i c  l i t i ga t i on t ha t  onc e  t he  l i t i ga t i on i s  c onc l ude d,  t he

pos i t i on i s  c onc l ude d wi t h i t .

The  Cour t  of  Appe a l s  ha s  s t a t e d t ha t

[ a ]  pa r t y  t o  a  c ont r a c t  ha s  a  dut y t o
di s c l os e  t o  t he  ot he r  pa r t y  a ny ma t e r i a l  f a c t
a f f e c t i ng t he  e s s e nc e  of  t he  s ubj e c t  ma t t e r
of  t he  c ont r a c t ,  unl e s s  or di na r y di l i ge nc e
woul d ha ve  r e ve a l e d t he  undi s c l os e d f a c t .

Lonni ng v .  Ji m Wal t e r  Home s ,  I nc . ,  725 S. W. 2d 682,  685 ( Te nn. App.

1986) ,  Gar r e t t  v .  Maz da Mot or s  of  Ame r i c a,  844 S. W. 2d 178,  181

( Te nn. App.  1992) .   We  f i nd t ha t  i n  t he  i ns t a nt  c a s e ,  or di na r y

c ommon s e ns e  woul d r e ve a l  t he  “ undi s c l os e d”  f a c t .   I n  t he  f i na l

a na l ys i s ,  Pr ovi de nt  ma de  i t  c l e a r  t ha t  t he  j ob wa s  “ t e mpor a r y”  by

ma ki ng no pr omi s e s  t ha t  t he  pl a i nt i f f s ’  pos i t i ons  woul d l a s t  f or

a  s pe c i f i c  t e r m;  i t s  me mor a ndum c l e a r l y s t a t e d t ha t  “ t hi s  i s  not

a  c ont r a c t ua l  a gr e e me nt  f or  gua r a nt e e i ng f ut ur e  e mpl oyme nt . ”   I t

wa s  not  ne c e s s a r y t o  t e l l  t he  pl a i nt i f f s  t ha t  whe n t he  wor k of

t he  Uni t  wa s  c ompl e t e d,  t he i r  j obs  we r e  c ompl e t e d.   The i r  j obs

ha d no “ l i f e ”  ot he r  t ha n t he  one  ne c e s s i t a t e d by t he  l i t i ga t i on.  

Pr ovi de nt  di d not  ha ve  t o  t e l l  t he  pl a i nt i f f s  s ome t hi ng t ha t  wa s

obvi ous  f r om t he  de a l i ngs  be t we e n t he  pa r t i e s .
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V

Fi na l l y ,  t he  pl a i nt i f f s  c ont e nd t ha t  Pr ovi de nt ,  by

f a i l i ng t o  i nf or m t he m t ha t  t he i r  pos i t i ons  we r e  “ t e mpor a r y”  i n

t he  s e ns e  t ha t  t he y we r e  t i e d i n  dur a t i on t o  t he  Me di c a r e

l i t i ga t i on,  br e a c he d a n i mpl i e d c ove na nt  of  good f a i t h  a nd f a i r

de a l i ng be t we e n i t s e l f  a nd t he  pl a i nt i f f s .   We  di s a gr e e .

I t  i s  c l e a r  t ha t  pa r t i e s  t o e mpl oyme nt  c ont r a c t s  a r e

he l d t o  a  s t a nda r d of  good f a i t h  a nd f a i r  de a l i ng.   Wi l l i ams  v .

Mar e mont  Cor p. ,  776 S. W. 2d 78 ( Te nn. App.  1988) ;  Hooks  v .  Gi bs on,

842 S. W. 2d 625 ( Te nn. App.  1992) .   I n  Wi l l i ams ,  t he  c our t  s t a t e d

of  a n e mpl oyme nt  c ont r a c t ,  “ [ t ] hi s  c ont r a c t ,  a s  a l l  c ont r a c t s ,

i mpl i e dl y pr ovi de s  f or  good f a i t h  a nd f a i r  de a l i ng be t we e n t he

pa r t i e s . ”   Wi l l i ams ,  776 S. W. 2d a t  81.   The  Hooks  c our t  not e d

t ha t  “ a l l  pa r t i e s  t o  c ont r a c t s  a r e  he l d t o  t he  dut y of  good f a i t h

a nd f a i r  de a l i ng,  whi c h i s  a l s o a ppl i c a bl e  t o  e mpl oyme nt

c ont r a c t s . ”   Hooks ,  842 S. W. 2d a t  628.

I n t he  i ns t a nt  c a s e ,  Pr ovi de nt  di d not  br e a c h t he

c ove na nt  of  good f a i t h  a nd f a i r  de a l i ng.   As  we  ha ve  pr e vi ous l y

i ndi c a t e d,  e a c h of  t he  pl a i nt i f f s  wa s  a wa r e  t ha t  hi s  or  he r

e mpl oyme nt  wa s  di r e c t l y  t i e d t o a  pr oj e c t  wi t h a  l i mi t e d l i f e .  

Si nc e  t he y kne w t hi s ,  a nd s i nc e  e a c h of  t he m a c knowl e dge d i n

wr i t i ng t ha t  t he i r  e mpl oyme nt  wa s  a t - wi l l ,  t he y c a nnot  now c l a i m

t ha t  t he y we r e  t r e a t e d unf a i r l y  whe n t he i r  e mpl oyme nt  wa s

t e r mi na t e d.   
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For  t he  a f or e me nt i one d r e a s ons ,  t he  j udgme nt  of  t he

t r i a l  c our t  i s  a f f i r me d a nd t hi s  c a s e  r e ma nde d f or  c ol l e c t i on of

c os t s  a s s e s s e d be l ow pur s ua nt  t o  a ppl i c a bl e  l a w.   Cos t s  on a ppe a l

a r e  t a xe d a nd a s s e s s e d t o  a ppe l l a nt s .  

________________________
Cha r l e s  D.  Sus a no,  J .
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Hous t on M.  Godda r d,  P. J .
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